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appropriately, and whether there were
any medical utilization or quality of
care issues involved in the case.

(vi) The report required under para-
graph (h)(2)(v) of this section should
not state an opinion or conclusion as
to whether section 1867 of the Act or
§489.24 has been violated.

(3) If a delay would jeopardize the
health or safety of individuals or when
there was no screening examination,
the QIO review described in this sec-
tion is not required before the OIG may
impose civil monetary penalties or an
exclusion in accordance with section
1867(d)(1) of the Act and 42 CFR part
1003 of this title.

(4) If the QIO determines after a pre-
liminary review that there was an ap-
propriate medical screening examina-
tion and the individual did not have an
emergency medical condition, as de-
fined by paragraph (b) of this section,
then the QIO may, at its discretion, re-
turn the case to CMS and not meet the
requirements of paragraph (h) except
for those in paragraph (h)(2)(v).

(1) Release of QIO assessments. Upon
request, CMS may release a QIO assess-
ment to the physician and/or hospital,
or the affected individual, or his or her
representative. The QIO physician’s
identity is confidential unless he or she
consents to its release. (See §§476.132
and 476.133 of this chapter.)

(j) Availability of on-call physicians. (1)
Each hospital must maintain an on-
call list of physicians on its medical
staff in a manner that best meets the
needs of the hospital’s patients who are
receiving services required under this
section in accordance with the re-
sources available to the hospital, in-
cluding the availability of on-call phy-
sicians.

(2) The hospital must have written
policies and procedures in place—

(i) To respond to situations in which
a particular specialty is not available
or the on-call physician cannot respond
because of circumstances beyond the
physician’s control; and

(ii) To provide that emergency serv-
ices are available to meet the needs of
patients with emergency medical con-
ditions if it elects to permit on-call
physicians to schedule elective surgery
during the time that they are on call

42 CFR Ch. IV (10-1-07 Edition)

or to permit on-call physicians to have
simultaneous on-call duties.

[69 FR 32120, June 22, 1994, as amended at 62
FR 46037, Aug. 29, 1997; 656 FR 18548, Apr. 7,
2000; 65 FR 59748, Oct. 6, 2000; 66 FR 1599, Jan.
9, 2001; 66 FR 59923, Nov. 30, 2001; 68 FR 53262,
Sept. 9, 2003; 71 FR 48143, Aug. 18, 2006; 72 FR
47413, Aug. 22, 2007]

EFFECTIVE DATE NOTE: At 59 FR 32120, June
22, 1994, §489.24 was added. Paragraphs (d)
and (g) contain information collection and
recordkeeping requirements and will not be-
come effective until approval has been given
by the Office of Management and Budget.

§489.25 Special requirements con-
cerning CHAMPUS and CHAMPVA
programs.

For inpatient services, a hospital
that participates in the Medicare pro-
gram must participate in any health
plan contracted under 10 U.S.C. 1079 or
1086 (Civilian Health and Medical Pro-
gram of the Uniformed Services) and
under 38 U.S.C. 613 (Civilian Health and
Medical Program of the Veterans Ad-
ministration) and accept the
CHAMPUS/CHAMPVA-determined al-
lowable amount as payment in full,
less applicable deductible, patient cost-
share, and noncovered items. Hospitals
must meet the requirements of 32 CFR
part 199 concerning program benefits
under the Department of Defense. This
section applies to inpatient services
furnished to beneficiaries admitted on
or after January 1, 1987.

[69 FR 32123, June 22, 1994]

§489.26 Special requirements con-
cerning veterans.

For inpatient services, a hospital
that participates in the Medicare pro-
gram must admit any veteran whose
admission is authorized by the Depart-
ment of Veterans Affairs under 38
U.S.C. 603 and must meet the require-
ments of 38 CFR part 17 concerning ad-
missions practices and payment meth-
odology and amounts. This section ap-
plies to services furnished to veterans
admitted on and after July 1, 1987.

[69 FR 32123, June 22, 1994]
§489.27 Beneficiary notice of dis-
charge rights.

(a) A hospital that participates in the
Medicare program must furnish each
Medicare beneficiary or enrollee, (or an
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individual acting on his or her behalf),
timely notice as required by section
1866(A)(1)(M) of the Act and in accord-
ance with §405.1205 and §422.620. The
hospital must be able to demonstrate
compliance with this requirement.

(b) Notification by hospitals and other
providers. Hospitals and other providers
(as identified at 489.2(b)) that partici-
pate in the Medicare program must fur-
nish each Medicare beneficiary, or rep-
resentative, applicable CMS notices in
advance of discharge or termination of
Medicare services, including the no-
tices required under §405.1200, §405.1202,
§405.1206, and §422.624 of this chapter.

[71 FR 68724, Nov. 27, 2006]

§489.28 Special capitalization require-
ments for HHAs.

(a) Basic rule. An HHA entering the
Medicare program on or after January
1, 1998, including a new HHA as a result
of a change of ownership, if the change
of ownership results in a new provider
number being issued, must have avail-
able sufficient funds, which we term
“initial reserve operating funds,” to
operate the HHA for the three month
period after its Medicare provider
agreement becomes effective, exclusive
of actual or projected accounts receiv-
able from Medicare or other health
care insurers.

(b) Standard. Initial reserve operating
funds are sufficient to meet the re-
quirement of this section if the total
amount of such funds is equal to or
greater than the product of the actual
average cost per visit of three or more
similarly situated HHAs in their first
year of operation (selected by CMS for
comparative purposes) multiplied by
the number of visits projected by the
HHA for its first three months of oper-
ation—or 22.5 percent (one fourth of 90
percent) of the average number of vis-
its reported by the comparison HHAs—
whichever is greater.

(c) Method. CMS, through the inter-
mediary, will determine the amount of
the initial reserve operating funds
using reported cost and visit data from
submitted cost reports for the first full
year of operation from at least three
HHAs that the intermediary serves
that are comparable to the HHA that is
seeking to enter the Medicare program,
considering such factors as geographic

§489.28

location and urban/rural status, num-
ber of visits, provider-based versus
free-standing, and proprietary versus
non-proprietary status. The determina-
tion of the adequacy of the required
initial reserve operating funds is based
on the average cost per visit of the
comparable HHAs, by dividing the sum
of total reported costs of the HHAs in
their first year of operation by the sum
of the HHAS’ total reported visits. The
resulting average cost per visit is then
multiplied by the projected visits for
the first three months of operation of
the HHA seeking to enter the program,
but not less than 90 percent of average
visits for a three month period for the
HHASs used in determining the average
cost per visit.

(d) Required proof of availability of ini-
tial reserve operating funds. The HHA
must provide CMS with adequate proof
of the availability of initial reserve op-
erating funds. Such proof, at a min-
imum, will include a copy of the state-
ment(s) of the HHA’s savings, check-
ing, or other account(s) that contains
the funds, accompanied by an attesta-
tion from an officer of the bank or
other financial institution that the
funds are in the account(s) and that
the funds are immediately available to
the HHA. In some cases, an HHA may
have all or part of the initial reserve
operating funds in cash equivalents.
For the purpose of this section, cash
equivalents are short-term, highly liq-
uid investments that are readily con-
vertible to known amounts of cash and
that present insignificant risk of
changes in value. A cash equivalent
that is not readily convertible to a
known amount of cash as needed dur-
ing the initial three month period for
which the initial reserve operating
funds are required does not qualify in
meeting the initial reserve operating
funds requirement. Examples of cash
equivalents for the purpose of this sec-
tion are Treasury bills, commercial
paper, and money market funds. As
with funds in a checking, savings, or
other account, the HHA also must be
able to document the availability of
any cash equivalents. CMS later may
require the HHA to furnish another at-
testation from the financial institution
that the funds remain available, or, if
applicable, documentation from the
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